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{Allegation That Agency Acted lIaproperly in Tersiuating Coantract
and Resoliciting Reguirement Is Wichout Herxit). P-187472, April
27, 1977. 2 pp.

Decision re: KeppCo; by Rokert P, leller, Deputy Cosptroller
Seneral.

Issue Area: Paderal Frocurement of Goods and Scervices (1900).

Contact: Office of the Genmeral Coupnzel: Procuresent Law I.

Budget Function: Wational Defsnss: Dspartmest cof Defense -
Procurenent & Ccrtracts (U56).

Organizaticao Concerned: Dapartment of the Army: Army Rissile
Command, BRedstonpe Arsanal, AL; Systeas Sexvice Corp.

Autihority: B-187086 (1977). B-18B83€S (1975).

. The avard 5f an Aray vibration teat .quipl.ut
raintenance contract was piotested on tha basiz that the Army's
detersination of techrically wnacceptable pcr-cnnnl was in
error. The allegation that the agency acted imgroperly was
vithout merit. A claiuz for proponsal preparaticp cost was denisd
because the claimant vas unable t¢ shov had faith or arbitrary
or capricious actions. (BRS)
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Edwvard Wirtanen
Proc. I
THE COMPTROLLERN GENENAL
OF THE UNITED STATAS
WABHINGTOFN, =.C. 88k

FILE: 3-187NT2 ' DATE: Aprti 27, 1977

MATTER OF: KeppCou

DIGEST:

1. Allegation tha$ ngency acted Mrc*perly in' terninating
contract snd ruoliciting requirenant s witheut merit
. since once agency discovered irregularity in evalustion
under initial solicitation caly course of acticn open
to agency was termination of contract 2wsrd wader initial
solicitation and resolicitation of xequ.irenem'.

2, ¥here claimant is unedble to show that actions of egency
towvard ciaiment were i1 bad faith, arditrary, or caprricious,
clain for proposal preparation cost is dcnied,

Requelt ‘for Prbposm (R¥2) No,: DAAHOB-?G-R-OJ.O; issued
. Youly 8, 1976 by the U,8, Army Hiuile Command, Redstone
‘Arlana.l, Allbm {Arzy) solicited offers Tor the maintenance
of vibrntion test e aipment. KeppCo submitied the second
"lowest of the three offers received, Howaver, that firm und
one cther were found to be tecknically unaceeptable, Con-
tract Fo, TAAHO3-76-C-0193 was awarded to Systems Service
Corporation (Systeme) cno September 10, 1976 as the sole
qualiified offercr.

) xé#pCo pcrotutec‘a the avard of ‘the contract to Systems,
alleging that the ‘Army's determination that its personnel did
not have the required eiperience was in error because KeppCo
proposed to use personnel who haé previcusly performed the
seme services for the Goverment undu- pravious contrncts.

After a. rwiew of the procurement the contrl.cting
‘oﬂ':lcnr‘dilcovered severa.l anbiguiti‘es in the evalvation
.fl.ctorl contained in the’ RPP Bpecif* cally, He found tbat
peraonnel é"rmmerj.mu:e requirusents vere corw:ldered too "loose"
and were not mede more précise during negotiations. Since
the contmting «pfficer determined that KeppCo s allegation
of error had merit in that the aniguities in’'the R57 affected
the evalu:tion it was decided to terminate Systemt'zs contract
for the convenlience of the Govermment and resolicit the

remaining recuiremenrts using wore definitive criteria.
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. 'The req_u:lreucnt vas resolicited under RFP llo. MB-
T7-R-0019 wvhich was issued on Decamber 6, 1976 to five
prospective offerors including KeppCo. However, KeppCo
did not subait a proposel., (outract No. DAAHO3-77~C-0039
“war awarded to Systemc as ithe low acceptable offercr,

KeppCo claims that it is entitled to the contua‘h\bocauu
under a proper evaluation conducted wader the origina). RFP
1t would have recelved the award, The protester contends
that ' there was no reason to issue & navw RFP beesuge the
defect in tha originel award stemmed from 'the evaluation
made by the Govermment and not from anything inherent in
the solicitation.

' We cannot sistain the protestor's conten":l on. KeppCo's'
propoul,vas xound to ‘beltechnicauy unncceptable. whether
KeppCo, would have eventuslly recaiv:sd u:e awaxd under a, proper
evaluat:lon remains a matter of specula.tion. Under these eir.
ctmstam.en we helieve that‘ the only coursc of potion open to
the egency once the bregulnrity wes, disc vererl was to ter-
nminete the existing contract and resolicit the requirement.
Sce Poli-Com, Ine.,, 3-181086 Maxch 10, 2577, T7-1 CPD ___.
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In the alternative, Feano réquests r«ompense for “osts
incurred by 4t 1n submitting itis propou.l._ Prcposal, propare.
tion costs ére not. recoverable by an offeror unless 11: can he
sbown; t‘ha.t the. nctions of the procirement agency toward tr
clad.runt were: 'in bad " fiith, arbitrary or capricious. . See,
‘Mexwell Labdratories, Inc., 3-181&369, December 12, 1975, 75-2
0PD 300 and cases cited tharein, In the present crse we have

not found that the Govermment's action was arbitrary, capricious,

or in bad faith.

For the foregoing reasons, the protest wpd claim fo- costs

incurred must be denied,
$ Generﬂ

a ..m.'ptroll
Deputy of the Un'.ted States
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